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DECI SI ON AND ORDER GRANTI NG TEMPORARY PARTIAL DI SABI LI TY

This proceeding arises froma claimfiled under the
Longshore and Harbor Wrkers' Conpensation Act, as anended, 33
U.S.C 8901, et. seaq.

A formal hearing was held in Newport News, Virginia, on
March 22, 1999 at which tinme all parties were afforded ful
opportunity to present evidence and argunent as provided in the
Act and the applicable regulations.

The findings and conclusions that foll ow are based upon a
conplete review of the entire record in Iight of the argunents of
the parties, applicable statutory provisions, regul ations and
pertinent precedent.



ST1 PULATI ONS'

At the hearing, the parties stipulated as foll ows:

1
2.

10.

The parties are subject to the provisions of the Act.

That an enpl oyer/ enpl oyee rel ati onshi p exi sted between
the parties at all relevant tines.

Cl ai mant sustained an injury arising out of and in the
course of his enploynent.

Enpl oyer had tinely notice of the injury.

Caimant filed a tinely claimfor benefits under the
Act .

Enpl oyer filed a tinmely notice of controversion and a
tinmely first report of accident.

Claimant's average weekly wage at the tine of his
injury was $473. 38, which yields a conpensation rate of
$315. 59.

Enpl oyer has paid tenporary partial disability at a
conpensation rate of $182.25 per week since Cctober 21,
1998.

The Enpl oyer paid tenporary total disability from
August 12, 1997 to June 29, 1998 and from July 23, 1998
t hrough Cct ober 20, 1998.

That M. Serrell, given his injuries and permanent
restrictions, is not capable of returning to his pre-

injury enploynment, and there is no alternative work at
t he enpl oyer.

| ssue
What is the O aimant’s wage earning capacity?

Cont enti ons

The d ai mant notes that the Enpl oyer has the burden to prove
the availability of suitable alternate enpl oynment as appropriate
j obs do not exist in the Shipyard.

1
record:

The foll ow ng abbreviations will be used as citations to the

TR - Transcript of hearing;
CX - daimant's Exhi bits; and
EX - Enployer's Exhibits.



The Enpl oyer relies on a | abor market survey prepared by M.
Klein who never net the Claimant or had testing conducted. In
January 1999, the O aimant contacted the Enployers nmentioned in
the survey but did not find work due to the |ack of an opening or
the lack of requisite qualifications or abilities.

DCOL referred the C aimant to Deborah Puckett for vocational
rehabilitation. He underwent an interview, vocational testing, a
| abor market review of potential jobs, and job placenent. The
vocational testing included academ c, aptitude, interest,
intelligence, and personality tests. Ms. Puckett, who is now
privately enployed, testified that the jobs identified by M.
Klein are inappropriate or unavailable for the Caimant. In
addition, these jobs do not begin with a 40-hour week in contrast
to M. Klein s statenents.

The Enpl oyer states that M. Klein has stated

that the Caimant would be able to work as a
cashier, order taker, schedul er, unarnmed
security guard or solicitor. M. Klein then
identified positions representative of others
on the open | abor market, that he confirnmed
wi th the prospective enployers that these
woul d be appropriate for the C aimant, and
whi ch have been available periodically from
August 11, 1997.

The Enpl oyer argues that the Caimant has failed to
diligently seek such enpl oynent. Although the C aimant inquired
into the availability of each of the positions identified on the
Labor Market Survey, he did not follow up with any of the three
enpl oyers who were not hiring at the tinme he sought enpl oynent
with them [TR 128-29, 140], nor did the Cainmnt seek to find
simlar enploynent of which the identified jobs were only
representative of. The Cainmant was not told by any of these
enpl oyers that his restrictions would hinder his performance of
the job. [TR 137-39].

In sum the Caimant is a young, well-spoken, high school
graduate with a denonstrated ability to learn newtraits. Both
Dr. Stiles and Dr. Thrasher have indicated a desire to have the
Claimant return to gainful enploynment. NNS has established the
exi stence of suitable alternate enpl oynent which the C ai mant
could perform however the Claimant has failed to diligently seek
such enploynent. Accordingly, the Claimant is not totally
di sabl ed and NNS was justified in reducing the Claimant's
di sability benefits.

Eval uati on of the Evidence

The C ai mant has received extensive treatnent from Dr.
Stiles. [EX 3]. In July 1998, the physician assigned tenporary
restrictions based on back, shoul der and hand injuries. M.
Serrell was limted to occasional crawing, kneeling, and pushing



and pulling. He was not to use vibratory tools or work above the
shoul der level. [EX 6]. He could not clinb vertical |adders.

In March 1999, Dr. Stiles assigned tenporary restrictions
that were valid until md-May. The Caimant could clinb stairs
frequently but could not use vertical |adders. He could
frequently stand or squat, but he could only occasionally push or
pull but he was not to use vibratory tools or work above the
shoul der level. [CX 3, CX 9].

I n Novenber 1997, the Cainmant inforned Dr. Sonberg, a
neurol ogi st, that he fell in 1994 and injured his head, neck, and
upper back. He had undergone surgery on the left knee. In
August 1997, he sustained injuries to his left wist, left
shoul der, head, and left flank.

Exam nation reveal ed good strength. Dr. Sonberg reported
that the C aimant had post traumatic headaches. An MRl had shown
mld herniation of the L4-5 disc. On examnation in early 1998,

t he physician stated that

He is well devel oped and well nourished

al t hough his affect appears slightly off and
he seens very mldly agitated and sonewhat
angry in the office. He remains alert and
oriented. H s attention and concentration is
subtly unusual. He can follow conversation
but he tends to be easily distracted or wll
be tal king very assertively but will be
staring to the left or to the right rather
than directing his conversation toward ne
There are no significant cranial nerve
deficits identified. He has normal gait and
station, normal strength. [CX 4]. The

Cl ai mant was al so seen in Decenber 1998. [DX
8] .

Dr. Thrasher, a psychiatrist, reported that the C ai mant was
under his

care from Decenber 1996 to February of 1998
with a diagnosis of major depression single
epi sode wi t hout psychosis and post-traumatic
stress disorder with paranoid personality

di sorder following injuries froma fall from
wor k. He made sone progress with supportive
psychot herapy and intervention with
Amtriptyline and Di azeparn for sleep, nood
and nuscl e spasns in his back. He had a view
of hinself as substantially disabled and

vi ewed the shipyard as an extrenely dangerous
pl ace and in general felt that he woul d not
be able to succeed at returning to work.

On exam nation in February 1999, the physician noted that



He tends to obsess about what he perceives to
be the way he was treated at work when he
attenpted to return to work.

Mental status exam nation reveals himto be
rel ati vely unchanged. He is sonewhat vague
and circunstantial in his speech. H s affect
was angry but frustrated w th apprehension.
There is no evidence of acute organic or
psychotic process. He denies any suicidal or
hom ci dal ideations. He judgenent appears
inpaired by his illness and personality
style. Hi's nenory appears grossly in tact.

In March 1999, Dr. Thrasher stated that the C ai mant was not
precluded fromworking froma psychiatric perspective. However,
wor k shoul d focus on | ow physical risk. [CX 7].

Gary Klein, a certified rehabilitation counselor, conpleted
a |l abor market survey in Cctober 1998. Klein reviewed reports
fromthe Shipyard, fromDrs. Stiles, Solonon, Pile, Kyles, and
Thrasher, as well as records from DOL.

Klein indicated that Serrell could work as a cashier, as an
order taker, as a scheduler, as an unarned security guard, and as
a tel ephone solicitor. [EX 10].

Deborah Puckett reviewed M. Klein' s survey and noted
di screpancies in the jobs in the listing. Puckett stated that
all of these jobs began with 20 to 35 hours of work per week. [CX
2] .

The d ai mant contacted the enployers in M. Klein' s survey.
These were Ticket Master, Disabled Amrerican Veterans, Goodw ||
| ndustries, Racetrack (a gasoline station), and Cl enons Security.
[CX 1].

At the hearing, Gary Klein testified that he discussed the
Claimant’s suitability with the enployers listed in the survey.
The job descriptions were submtted to Dr. Stiles but the
physi ci an had not responded. These jobs were a sanple of those
avai | abl e and the average wage was $5.50 per hour for 40 hours a
week. [TR 52]. Klein did not ask Dr. Sonberg or Dr. Thrasher to
approve the job descriptions. [TR 93].

The Caimant testified that he briefly worked for the
enpl oyer in the sumer of 1998 and that Ms. Puckett was aiding
himin placenent. [TR 123]. He was frequently treated by Drs.
Stiles, Thrasher, and Hansen, and each physician prescribed
medi cations. Sone of these nedications nmade himdrowsy.

Serrell obtained the | abor market survey in Cctober and he
had contacted the nanmed enpl oyers. Ticknaster wanted soneone
wi th keyboard experience and DAV did not have an opening.
Goodwi I | had only one part-tine job as a truck driver and
Racetrack felt that he could not performthe job. d enons



Security did not have an opening. [TR 130]. He acknow edged
that he did not contact these firns again.

The d aimant stated that he had al so sought assenbly work
with Canon and Si enens. The physicians had not placed himon
restrictions due to the use of the prescribed nedications. [TR
148] .

Deborah Puckett stated that she was now working for Career
Options as a rehabilitation counselor. Puckett first worked with
the Caimant in 1994. Serrell becane her client again in
February 1999. She noted that Kl ein had not perforned
vocational, intelligence, or personality testing. [TR 156].

Puckett stated that a job as a cashier at Goodw || was
i nappropriate as the Claimant had difficulty in dealing with
peopl e as she had noted in 1994. This job started with
enpl oynent of 20 to 25 hours per week and required duties beyond
his restrictions.

The job at DAV required good articulation on the tel ephone
and requires the acceptance of denials in solicitation requests.
Serrell would have problens in both areas. |In addition, workers
began at 30 hours per week.

Work at Ticketnmaster requires al nost constant sitting and
i nfrequent breaks. The job ranged from20 to 35 hours per week.
Puckett stated that she wished to place clients in appropriate
long ternms jobs. She felt that Klein had |isted inappropriate
j obs.

Ms. Puckett stated that testing revealed Serrell’s math
| evel at the fifth grade, arithnetic at the same |evel, spelling
at ninth grade, and reading at the tenth grade level. This was
typi cal of a high school graduate. [TR 193].

Di scussi on

Total disability is defined as conplete incapacity to earn
pre-injury wages in the same work as at the tine of injury or in
any ot her enploynent. Under current case |aw, the enployee has
the initial burden of proving total disability. To establish a
prinma facie case of total disability, the claimnt nust show
that he cannot return to his regular or usual enploynment due
to his work-related injury.

If the claimant makes this prinma facie show ng, the
burden shifts to enployer to show suitable alternative
enpl oynent. O ophus v. Anpbco Prod, Co., 21 BRBS 261 (1988);
Nguyen v. Ebbtide Fabricator, 19 BRBS 142 (1986). (See
partial disability, infra.) A failure to prove suitable
alternative enploynent results in a finding of total
disability. Manigault v. Stevens Shipping Co., 22 BRBS 332
(1989) (involving injury to a schedul ed nenber); McDonal d




V. Trailer Marine Transp. Corp., 18 BRBS 259 (1986), aff’d,
No. 86-3444 (11th G r. 1987) (unpublished).

The enployer is not required to act as an enpl oynent
agency for the claimant. It nust, however, prove the
availability of actual, not theoretical, enploynent
opportunities by identifying specific jobs available to the
enpl oyee within the local comrunity.

M. Klein produced a | abor market study that |isted
several job titles with a sanple of openings that had been
or were available. The Cainmant has stated that he asked
each enpl oyer and there were no openings anong the |isted
j obs.

Ms. Puckett questions the Claimant’s ability to work in
a face to face situation such as in a job as a clerk.
However, Dr. Thrasher stated that the C ai mant shoul d avoid
j obs only where there was a sense of danger.

The undersi gned does feel that Ticketmaster may be
| nappropriate as the C ai mant woul d have to | earn basic
conmputer skills and he would be restricted in his ability to
nove around and to take breaks.

VWiile M. Serrell did not find those specific jobs
avail able, Klein indicated that there were other openings in
j ob categories such as retail clerk and security guard. It
Is noted that Ms. Puckett stated that such jobs, if
avail able, offered 20 to 35 hours of enploynent at the
begi nni ng.

| find that the Enpl oyer has denonstrated the
availability of suitable alternate enpl oynent. However,
such work would be limted to 25 hours per week at the
m ni mum hourly wage of $4.75 at the tinme of the Caimant’s
injury in August 1997.

Nei t her Kl ein nor Puckett testified as to the wage paid
in md-1997 for the jobs identified in the survey.
Therefore, | wll apply the mninumwage rate that was paid
at that tine.

ORDER

1. The Enployer is to pay tenporary partial disability to
the Caimant from Cctober 21, 1998 and continuing at a
conpensation rate of $236.43 per week ((473. 38-

($4. 75x25) x2/ 3=$236. 43) ).



2. Interest at the rate specified in 28 U S.C. 81961 in
effect when this Decision and Order is filed with the
office of the District Director shall be paid on al
accrued benefits conputed fromthe date each paynent was
originally due to be paid. See Grant v. Portl and
Stevedoring Co., 16 BRBS 267 (1984).

3. Al'l conmputations are subject to verification by the
District Drector.

4. Enpl oyer shall receive a credit for all conpensation
t hat has been pai d.

5. Pursuant to Section 7 of the Act, Enployer shall provide
treatnment for Claimant's work-rel ated i npairnents.

6. Claimant's attorney within 20 days of receipt of the
order shall submt a fully supported fee application, a
copy of which shall be sent to opposing counsel, who
then shall have ten (10) days to respond with objections
t her et o.

Rl CHARD K. NMALAMPHY
Adm ni strative Law Judge

RKM ccb
Newport News, Virginia



